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1. Examine the relevance of Indian constitution as a living 

document.  

Structure 

• Introduction  

• Inherent features of being a living document  

• Working of the concept over the years  

• Criticism  

• Conclusion  

Introduction 

• Constitution was formulated by visionary individuals for an uncertain future based on four antinomic 

ideas – governance, development, rights and justice, that still need to be1 fulfilled. Even after the 

commencement of Constitution, it is being made fuller through actual working, judicial 

interpretations and constitutional amendments.  

Inherent features of being a living document  

As a value document 

• The Indian Constitution encapsulates the values that were a part of the national movement i.e., the 

ideas of democracy, rights, justice, equality, liberty and fraternity to build the foundation for a newly 

independent nation  

• Example: Some of these values are seen as being a part of the preamble and I found enshrined in Part 

IV and Part IV-A of the Constitution  

As an aspirational document 

• The Indian Constitution is also key to the goals envisioned for the country and its people by the 

Constitution makers i.e., expectation among the common people in general and the hitherto 

marginalized sections of the society, the scheduled castes, scheduled Tribes and other backward 

people in particular  

• Example : the Directive principles of the state policy or a guide to these aspirations. The judiciary to 

have contributed in bringing to life such goals set in the Constitution by going beyond procedure stab 

list by law through activism and PILs.  

As a legal document 

• The Indian Constitution on is the fundamental law of the land. All laws, regulations, rules that are 

contrary to the Constitution are declared as null and void.  

As an Institutional document 

• The Indian Constitution is a bulky one because of the minute details with regard to numerous 

institutions added in the document itself.  
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• Example: To safeguard India’s nascent democracy the Constitution itself presented a project in 

institution building that provided for the likes of Election Commission of India, Comptroller and 

Auditor General, and has continued to add institution in its pages to promote its socio-political vision 

such as NCSC, NCST, NCBC etc. Development/working of the concept over the years  

Role of Legislature/Political leadership 

Constitutional amendments:  

• 104th amendment act 2020: Extended the reservation of seats for SCs and STs in the Lok Sabha and 

states assemblies from Seventy years to Eighty. Removed the reserved seats for the Anglo-Indian 

community in the Lok Sabha and state assemblies.  

• 103rd Amendment Act, 2019: A maximum of 10% Reservation for Economically Weaker Sections of 

citizen of classes other than the classes mentioned in clauses (4) and (5) of Article 15, i.e. Classes 

other than socially and educationally backward classes of citizen or the Scheduled Castes and the 

Scheduled Tribes.  

Usage of Enabling Provisions 

• Article 17: Protection of Civil Rights Act 1955  

In context of Judiciary 

• Example: For the enforcement of fundamental rights, the Supreme Court through judicial innovation 

and activism has expanded the common law principle of ‘locus standi ’to provide for PIL and SAL. It 

has been made possible for courts to permit anyone with sufficient interest and acting bona fide to 

maintain an action for judicial redress, and to activate the judicial process.  

Contemporary Example 

• Puttaswamy Case Judgement: unanimously held that Indians have a constitutionally protected 

fundamental right to privacy that is an intrinsic part of life and liberty under Article 21.  

Role of People Participation: 

• Examples: Jan Lokpal Andolan, RTI, Restricting arbitrary exercise of Power  

Criticism  

• The important criticisms against the living constitutionalist approach are that of uncertainty and that 

it can lead to arbitrary exercise of judicial and legislative power. This argument finds it place in the 

Keshavananda Bharati judgement which has “set specific limits to parliament's power to amend the 

Constitution. It says that no amendment can violate the basic structure of the Constitution.  

• Also, although it places final authority on the Judiciary in deciding whether the amendment are valid 

or not ; it has to be within the limitation of basic structure of the Constitution.  

Conclusion  

• Therefore, the Indian Constitution is indeed a living document but within the limitation of basic 

structure doctrine as it keeps responding to situations and circumstances arising from time to time 

like a living being.  
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2. Discuss the main provisions for citizenship in Indian 

Constitution. Examine how these provisions are relevant given 

the issues of refugee crisis and violence against minorities in 

other countries.  

Structure 

• Introduction  

• Provisions - Characteristics  

• Relevance  

• Loopholes  

• Conclusion  

Introduction  

• India has been regarded as a melting pot of cultures and the constitution-makers keeping the same in 

mind, provided wide and inclusive provisions for citizenship. They were not divorced from the 

realities of space and time and considered the hardships caused by partition and the Indians settled 

abroad, willingly or unwillingly.  

This can be observed from the characteristics of the citizenship provisions 

• Categorization of people (Article 5 to 8): Dedicated attempt to make sure that no one, who was a 

victim of circumstances and associates themselves with India, is left alone when British India and 

princely states transform into Republic of India.  

• Jus Soli notion of citizenship: Importantly, as Nirja Gopal Jayal remarks, the Constitution of India 

provides democratic conception of citizenship, as opposed to “an idea of racial (or communal) 

citizenship”.  

• No permanent provisions: Citizenship provisions in the  

• constitution are limited only till the date of the commencement of constitution. It empowered the 

parliament for any future regulations on citizenship.  

• The Parliament tried to carry forth the spirit of these articles through the Citizenship Act of 1955.  

• Persecution of minorities and refugee crisis is not new, neither for India nor the world. In fact, the 

refugee crisis in East Pakistan forced India to take strides in political and military spheres.  

The relevance of provisions of citizenship in this context can be understood from the 
following 

• Article 7 of the Constitution provided citizenship to even those, who after migrating to Pakistan in the 

aftermath of partition, returned back to India, irrespective of their community. This provided an 

opportunity to both displaced Hindus and Muslims resettle in the country.  

• India had also accepted a spate of Tibetan refugees and aylum seekers after China ‘s annexation.  
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• Till 2003, the citizenship law of India was grounded in the doctrine of “citizenship by birth” wherein 

anyone born on the Indian soil was eligible for citizenship regardless of their social identity or 

descent. This gave numerous refugees fleeing the oppressive regime in East Pakistan and Sri Lanka an 

opportunity for acceptance in India.  

• Following the Constitutional idea of inclusivity, the citizenship also offers opportunities to refugees 

and migrants to acquire citizenship through registration or naturalization. Given the violence against 

minorities (Hindus, Parsis, Christians, Sikhs Jains and Buddhists) in neighbouring states of Pakistan, 

Bangladesh and Afghanistan, the Citizenship Amendment Act of 2019 further eases acquisition of 

citizenship for the said sections of people.  

• The law on Indian citizenship is located within a constitutional framework that confers equal rights on 

all citizens, and does not discriminate between them on grounds of caste, creed, tribe or gender  

• Despite the vision of the makers of constitution, India still has numerous loopholes with regard to 

refugees and persecuted minorities vis-à-vis citizenship:  

• India neither in the Constitution nor in Citizenship Act provides a framework for refugee protection 

or asylum seekers. Further, India is not party to the 1951 Refugee Convention or its 1967 Protocol.  

• Despite the ideology of Vasudeva kutumbakam, India’s security concerns have had a more restrictive 

impact on refugee and asylum space in the country.  

• There have been concerns of loss of culture and illegal migrations being raised especially in 

NorthEastern states like Assam which led to a Supreme Court supervised process of NRC.  

• The 2019 Amendment Act has also faced flak for communalizing grant of citizenship to refugees.  

Conclusion 

• While keeping its national interest in mind, India should steer clear of xenophobia and hyper-

nationalism determining its citizenship. Refugee crisis in Europe, West Asia and Myanmar- 

Bangladesh points out that an exclusionary policy can’t be a solution to resolving crises of refugees 

and persecution. Rather, a legal framework needs to be evolved that balances our security concerns 

with human rights obligations.  

3. While the Indian Constitution provides for independence of 

judiciary, its working has pointed out certain lacunae in 

maintenance of the same. Critically analyse the statement and 

suggest measures to remedy the same.  

Structure 

• Introduction  

• Independence of Judiciary - Provisions  

• Loopholes  

• Remedies  
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• Conclusion  

Introduction  

• An independent judiciary is seen as being crucial to preserve not merely the democratic spirit and 

fundamental rights, but also the federal structure and reign of Constitutionalism in the country.  

The Constitution has ensured independence of judiciary in numerous ways such as 

• Appointment of judges: The judges of Supreme Court as well as High Court are appointed by the 

President after consulting the collegium. This provision curtails the absolute discretion of the 

executive as well as ensures that the judicial appointments are not based on any political or practical 

considerations.  

• Security of tenure: The judges of the Supreme Court and High Court are provided with the Security of 

Tenure. They can be removed from office by the President only in the manner and on the grounds 

mentioned in the Constitution.  

• Fixed Service Conditions: The salaries, allowances, privileges, leave and pension of the judges of the 

Supreme Court are determined from time to time by the Parliament and can’t be changed to their 

disadvantage.  

• Conduct of Judges can’t be discussed: The Constitution prohibits any discussion in Parliament or in a 

State Legislature with respect to the conduct of the judges of the Supreme Court in the discharge of 

their duties, except when an impeachment motion is under consideration of the Parliament.  

• Separation from Executive: The Constitution directs the State to take steps to separate the Judiciary 

from the Executive in the public services. This means that the executive authorities should not 

possess the judicial powers.  

• Ban on Practice after Retirement: While retired judges of the Supreme Court are prohibited from 

pleading or acting in any Court or before any authority within the territory of India, the retired 

permanent judges of a high court are prohibited from pleading or acting in any court or before any 

authority in India except the Supreme Court and the other high courts.  

• However, despite these provisions, there are still major loopholes that curtail the independence of 

judiciary:  

• The judges of Supreme Court and High Court are not banned from accepting employment under the 

government post retirement. Judges can therefore be employed as members and chairmen of various 

boards, committees and bodies that can lead to issues of corruption and nepotism.  

• Further the Constitution neither bans nor mentions a cooling off period for appointment to political 

offices. The appointment of Justice Sathasivam as Governor of Kerala and nomination of former CJI 

Ranjan Gogoi to the Rajya Sabha raises this crucial matter. Unlike federal judges in the US, judges in 

India do not hold office for life. They remain in office until they reach the retirement age — 65 for 

Supreme Court judges and 62 for high court judges. While the executive has sought to be kept away 

from judiciary, political pressure and post- retirement gains can also lead to issues in appointment and 

transfers by the collegium as was seen in the  

• case of transfer of Justice Muralidhar.Similar problems may be pointed out in delivery of judgments or 

even acceptance of certain petitions or not.  
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Recommendations 

• In its 14th report in 1958, the Law Commission recommended banning post-retirement government 

employment for Supreme Court judges because the government was a large litigant in the courts. The 

example of Justice Hidayatullah accepting the post of Vice President of India only after years of 

cooling off period can be made a convention to ensure judicial independence.  

Conclusion  

• The higher judiciary in the country has been a repository of public faith and trust. It is crucial that 

steps are taken to maintain its independence so as to retain legitimacy of the institution.  

4. Discuss the 102nd Constitutional Amendment Act 

Structure  

• Introduction  

• Powers and Functions  

• Advantages  

• Shortcomings  

• Conclusion  

Introduction  

• The 102nd Constitutional Amendment Act gives constitutional backing to the National Commission 

for Backward Classes, a statutory body which came into being in 1993, by inserting article 338B and 

342 A. The act removed the powers of National Commission for Scheduled Castes (NCSC) to examine 

matters related to backward classes.  

Powers and Functions  

• Composition & Service Conditions: NCBC will comprise of five members appointed by the President. 

Their tenure and conditions of service will also be decided by the President through rules.  

• Functions: the duties of the NCBC will include 

✓ investigating and monitoring how safeguards provided to the backward classes under the 

Constitution and other laws are being implemented,  

✓ inquiring into specific complaints regarding violation of rights, and  

✓advising and making recommendations on socio- economic development of such classes.  

• The central and state governments will be required to consult with the NCBC on all major policy 

matters affecting the socially and educationally backward classes.  

• The NCBC will be required to present annual reports to the President on working of the safeguards 

for backward classes. These reports will be tabled in Parliament, and in the state legislative 

assemblies of the concerned states.  
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• Powers of a civil court: Under the Constitution Amendment Bill, the NCBC will have the powers of a 

civil court while investigating or inquiring into any complaints. These powers include: (i) summoning 

people and examining them on oath, (ii) requiring production of any document or public record, and 

(iii) receiving evidence.  

Advantages  

• Looks into specific complaints related to the rights and safeguards granted to socially and 

educationally backward classes.  

• Annual report on working of the safeguards for backward classes will need to be tabled in the 

parliament and state legislatures  

• Work towards improving the socio-economic condition of Other Backward Classes and also evaluate 

the progress in development at the Centre and state level  

• Relieve the Scheduled Castes Commission of its duty of hearing grievances from OBCs.  

• NCBC is entrusted with the function of grievance redress of backward classes  

• With the grant of constitutional status to the NCBC, the power to revise the Central List of backward 

classes is transferred from the central government to parliament.  

Shortcomings  

• Mere changing the acts does not make the changes in the socio-economic conditions of Backward 

classes in our society. Corresponding programmes will also have to be implemented for the same  

• It is not mentioned that who would define the meaning of backward classes  

• The power to revise the list is does not lie with the commission; therefore, no mechanism for updating 

of the list is mentioned.  

• The NCBC would recommend only to the central government regarding inclusion or deletion of a 

particular caste in the list and the recommendations of the commission are not binding.  

Conclusion  

• The way forward would be to enunciate rational criteria to determine backwardness and suggesting 

periodic revision of the OBC list to include newly deserving categories, and exclude those who no 

longer need affirmative action or were included on flawed premises.  

5. Examine the discretionary powers of Governor and issues 

surrounding the same. Further discuss recommendations to 

reduce politicization of the office of governor.  

Structure  

• Introduction 

• Discretionary Powers - Provisions  

• Issues 

• Recommendations  
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• In the Indian parliamentary form of government, although, the governor is nominal executive and real 

power vests in the council of ministers headed by the chief minister, yet he has some constitutional 

and situational discretions where he is not bound by the advice of Chief minister and CoM.  

Discretionary Powers 

• Unlike the President, the governor enjoys certain discretionary powers under the Constitution. 

Article 163 clearly carves out an exception where the governor is required to exercise his functions or 

any of them under the Constitution in his discretion.  

• Discretionary powers are also provided for in certain states as per article 371 and its subclauses. The 

Governor also enjoys situational discretion in case no party wins a clear majority in state elections. 

Importantly, Governor can dissolve the legislative assembly if the chief minister advices him to do 

following a vote of no confidence. Now, it is up to the Governor what he/ she would like to do.  

• The constitution further mentions that if any question arises whether a matter falls within the 

Governor’s discretion or not, decision of the Governor shall be final.  

Issues  

• Governor sometimes act as an “all-pervading super- constitutional authority”. Supreme Court has said 

that even while exercising discretion the Governor may do so only “in harmony with his Council of 

Ministers”  

• Weakens federalism: It becomes a way of centre arm- twisting the states to get its way through. This 

interferes with the autonomy of the states - President’s rule.  

• Missing Constitutional statesmanship: Governor’s position depends on "doctrine of pleasure" under 

Article 156(1) of the Constitution. It means he can be removed unceremoniously for not obeying his 

political masters who often expect him to toe the party line in opposition states.  

• Loss of dignity of Office: The Constitution makers envisaged the office of Governor as one of great 

dignity and respect. Incidents like those in Rajasthan, Madhya Pradesh and Maharashtra may be seen 

as politicization of the office and loss of face.  

• Undermining parliamentary democracy: Arbitrary use of discretionary power to halt passed bills, 

floor test, acting against the advice of council of ministers undermines the role of popularly elected 

government which is the basic feature of parliamentary democracy.  

Recommendations 

• The Sarkaria Commission regarded the Governor as ‘lynchpin of cooperative federalism ’and set out 

the matters where the governor can act in his discretion such as in recommending the President’s rule 

and reserving bills for the consideration of the President, in addition to constitutional discretion.  

• The Punchhi commission recommended that discretionary powers only be used in extreme 

circumstances and are not arbitrary powers.  

• Rajamannar Committee suggested that the Governor should not be removed except under proven 

misbehavior or incapacity on an inquiry by the Supreme Court.  

• In 1979, a Constitutional Bench ruled that the Governor is not an employee of the union government 

and holds an independent office of dignity. It further opined that the discretionary power of Governor 

is not Union executive’s decision.  

www.sleepyclasses.com 

Call 6280133177
Available on App Store 

 and Play Store  7

http://T.me/SleepyClasses
http://www.sleepyclasses.com


T.me/SleepyClasses

• The five-judge Bench in Nabam Rebia and Bamang Felix v. Deputy Speaker (2016), asserted that the 

discretionary power of the Governor is extremely limited and entirely amenable to judicial review.  

Conclusion 
• India’s political landscape is no longer what it used to be when our founding fathers administered the 

country or its states. The changing political realities and exigencies demand today that the powers of 

a Governor be redefined.  

• A Governor should not have any discretion other than provisions relating to administration of Fifth 

Schedule Areas and reservation of Bills for presidential assent. On all other matters, he is bound by 

the advice of the Council of Ministers to maintain the spirit of parliamentary democracy.  

• Secondly, a mechanism should be in place for providing stability of tenure of Governors.  

• Otherwise, ‘discretion ’of Governors and ‘pleasure ’of the Central Government; has become a lethal 

combination against the spirit of federalism.  
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