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• The Indian Constitution is seen as balancing between rigidity and flexibility so as to adapt to changing scenarios of 

the country while maintaining certain foundational principles. The amendment process devised in the Constitution 

is a reflection of these very ideals. The formal amendment power is found in Article 368 of the Indian Constitution. 

• Constitution can be amended in three ways: 

a) Amendment by simple majority of the Parliament, 

b) Amendment by special majority of the Parliament, and 

c) Amendment by special majority of the Parliament and the ratification of half of the state legislatures. 

• Amendments require a two-thirds majority of Parliament, present and voting, and in certain specified cases, 

ratification by at least half of the State legislatures. The latter include provisions involving India’s federal scheme, 

such as Articles 245–255, which distribute power between the Union and the States. Further, some changes—like 

the reorganisation of States under Article 3— may take place through a simple parliamentary majority, in the same 

manner as the enactment of ordinary legislation. 

• Basic structure doctrine is judge- made doctrine to put a limitation on the amending powers of the Parliament so 

that the basic structure of the basic law of the land cannot be amended in exercise of its constituent power under the 

Constitution. It is seen as being instrumental in helping constitutionalism survive in India. It is an evolving doctrine 

which has been adding values with cases e.g. Democracy, secularism, federalism etc. 

Historical development: 

• Sankari Prasad judgement 1951: Initially judiciary was of the view that the amendment power of the parliament 

is unrestricted because it can amend any part of the constitution, including those which affect the Fundamental rights 

of the land. In this case the Supreme Court kept the ‘law of amendment’ beyond the scope of Article 13(2). 

• Sajjan Singh Case: The majority of the judges in this (Sajjan Singh) case on the same logic as held in the Shankari 

Prasad case held that the law of amendment is superior law and is not subject to Article 13. 

• Golak Nath V State of Punjab 1967: The Seventeenth Constitutional Amendment was challenged in the Golaknath 

case. By a majority of 6:5 it was held that the Parliament had no power to amend the fundamental rights. The Supreme 

Court adopted a new vision to see the powers of parliament that it cannot amend the Part III of the constitution and 

thus awarded fundamental rights a “Transcendental Position” 

• Kesavananda Bharti V State of Kerala 1973: It gave birth to the landmark judgement which pronounced that 

the parliaments cannot alter or disturb the basic structure of the constitution. It was held that, however, the 

parliament has unfettered power to amend the constitution but it cannot disturb or emasculate the basic structure or 

fundamental features of the constitution as it has only the power of amendment and not of re-writing constitution. It 

held that the Golaknath case had been decided wrongly and that Article 368 contained both the power and the 

procedure for amending the Constitution. 

• Indira Nehru Gandhi v. Raj Narain and Minerva Mills v. Union of India: Constitution Benches of the Supreme 

Court used the basic structure doctrine to strike down the 39th Amendment and parts of the 42nd Amendment 

respectively, and paved the way for restoration of Indian democracy. In Minerva Mills, the majority held the 

amendment to Article 31C unconstitutional as it destroyed the harmony and balance between fundamental rights and 

directive principles which is an essential or basic feature of the Constitution. It further upheld the power of judicial 

review of constitutional amendments. 

Significance of the Basic Structure Doctrine: 

1) The doctrine of Basic Structure helped in maintaining the supremacy of the Constitution and to prevent its 

destruction by a temporary majority in Parliament.  

2) It acts as a limitation upon the constituent power and has helped in arresting the forces which may destabilize 

the democracy. Parliament does not and should not have an unlimited power to amend the Constitution.  

3) It helps to retain the basic ideals of the Constitution which was meticulously constituted by the founding fathers 

our Constitution.  

4) If Basic structure doctrine would not have been their India would most certainly have degenerated into a 
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totalitarian State or had one-party rule. Most importantly, the Constitution would have lost its supremacy.  

5) It, by restraining the amending powers of legislative organ of State, provides basic Rights to Citizens which no 

organ of State can overrule. These rights are called Fundamental Rights. 

6) It strengthens our democracy by delineating a true separation of power where Judiciary is independent of other 

two organs. It has also given immense untold unbridled power to Supreme Court. 

• Conclusion: N. Madhava Menon correctly remarks that along with basic structure, the evolution of ‘due process’ 

through Maneka Gandhi case and the easing of rule of ‘locus standii’ via judicial activism has only aiding in 

expanding the scope of Constitutionalism. 
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